· Part II:
Essay (40 Points)


Bill Gates is the president and CEO of Microsoft, which has a 90 percent market share of the operating systems for personal computers in the U.S.  For all software sales in the U.S., Microsoft’s share of the market is 4 percent.  Although Microsoft has been sued several times by the Justice Department for alleged violations of the antitrust laws, Bill Gates is unrepentant and has vowed to continue aggressive product development and marketing.
  According to Gates, “IBM ceded its world technological leadership when they were sued by the Justice Department.  IBM listened to their lawyers and held back on product development when the government’s case against it was not worth a pail of warm spit.  We are going full steam ahead with new products.  Our goal is that everyone who is going to the Internet will be in contact in some way with Microsoft software.”

· 
The vision that Bill Gates had was that he would use his flagship product, Windows 2000, as nexus to unite software developers with Microsoft.  First, Gates contacted Fugifilm and the Eastman Kodak Company and proposed the following deal to them: 

· Each of these companies would cooperate and work with Microsoft software engineers so that digital cameras made by these companies would be completely compatible with Microsoft software.

· Users of Fugifilm and Eastman Kodak digital cameras could then easily connect their digital cameras to PCs that used that used Windows.  

· Fugifilm and Eastman Kodak agreed to make their digital cameras incompatible with other operating systems such as Linux, MacIntosh, and OS 2.

· Microsoft agreed to make Windows, its operating system, incompatible the formats of other digital cameras such as Nikon and Cannon.  With much fanfare Microsoft introduced its new operating system, Windows 2001C.

In Bill Gates' mind each of the three companies could gain from this arrangement. The camera companies would gain because most of their customers used Windows anyway, but customers of other digital cameras would now be more motivated to purchase a Fugifilm or Eastman Kodak product so that they could easily link up with their computers.  Microsoft would gain because PC owners would now have one more reason to own Windows 2001C as their operating system.  As part of the agreement, Fugifilm and Eastman Kodak agreed to let Microsoft set prices for their digital cameras and Microsoft set their camera prices at virtually identical levels, after adjusting for various features.  


In an effort to promote his new concept, Bill announced that he would provide any existing Windows users with free upgrades to Windows 2001C as long as they delivered the disks for the older versions of Windows.  As millions of users sent in their disks for earlier versions of Windows, Microsoft encountered a storage problem.  The disks could be recycled, but cost of removing the files and labels from these disks exceeded the resale value of the disks.  Bill decided incineration was the most efficient solution but after incineration of the disks and CDs, a toxic residue remained.  Bill obtained a manifest for onsite storage and sent a copy to the Environmental Protection Agency (EPA).  

The toxic residue created by incinerating old disks could have been treated and neutralized on site at the Microsoft "campus," but Bill decided operating an industrial waste treatment plant on site would clash with the Microsoft’s image.  Gates contracted with a trucking firm called Mexican Runs to carry off the waste.  Carlos Escobar, representing Mexican Runs signed a contract agreeing to take the waste to Guadalajara, Mexico and have the dumpsite operator there send the manifest back to Microsoft.  Unfortunately, on a trip from Seattle, headquarters for Microsoft, several Mexican Runs trucks in a convoy were struck by a tornado and the residue leaked onto the highway and into the sewage system in Northern California.  

The tornado that wrecked the Mexican Runs trucks was part of huge downpour of rain that flooded a number of farms in Northern California.  Many of the farmers at the farms that were flooded began making immediate plans to drain their fields because the accident occurred in March, right at the start of the planting season.  Federal officials from EPA intervened to stop the draining because they claimed that the sewers and small streams were already overwhelmed and putting more water into the system would cause more of the Microsoft toxic waste to enter California's waterways. There was a two-month delay in draining some of the fields and many of the farmers lost their entire crop for the year as a result.   Several farmers sued by EPA and Microsoft.


Windows 2001C was a tremendous success, but it caused applications software rivals to scramble for survival.  In the past competing software firms that offered products such as Office Suite (which contained Word Perfect, Lotus, and several other applications software products) had to adapt their products to Microsoft’s new versions of Windows by decompiling Windows and adapting their software to make the programs compatible with Windows.  Beyond the expense of hiring top notch programmers, these competing software vendors lost “first mover” advantages because of the delays in making their products compatible with the newest versions of Windows.  Several times in the past, competing applications vendors such as Word Perfect had requested of Microsoft that they provide some warning as to when they intended to modify Windows so that they (competing software vendors) could make their products compatible.  These requests elicited no response from Microsoft.  

Before the introduction of Windows 2001C, however, Bill offered major competitors of software advance copies of the new Windows 2001C so that they could make their products compatible, but in return Bill requested that these software vendors also make their products fully compatible with Internet Explorer, the Microsoft web browser.  In addition, the contract they signed with Microsoft prohibited the major software vendors from making their products compatible with Netscape’s web browser.  All of the major, remaining vendors of applications software including WordPerfect, Quattro Pro, Lotus, DBase, agreed to make their software incompatible with Netscape’s web browser in return for receiving advance copies of Windows 2001C.

Next Gates and Microsoft turned their attention to the Internet Service Provider (ISP) market.  Gates idea was to use the energy of college students to increase membership in MSN (Microsoft Network) which is a competitor of AOL, Mindspring,  Prodigy, and other ISPs.  To boost sales of MSN Gates created his own bank, named MicroBank, and used his software to acquire student directories from various colleges.  Gates then created his own credit card, MicroCard, and sent thousands of such cards out to college students.  According to the terms stated clearly on the MicroCard Terms of Agreement, cardholders could earn $500 additional credit for each customer that they were able to persuade to drop their membership with AOL or the other ISPs and join MSN.  

The offer of a $500 credit was a real boon to sales as cash-strapped college students leapt at the opportunity to earn that much money for one sale.  In many cases, they were able to persuade their parents to switch from unused AOL accounts to MSN accounts.  Fewer college students recognized or read the fine print in the MicroCard Terms of Agreement, which indicated that in order to use the $500 credit, (1) all the money had to be spent on Microsoft products and (2) it had to be spent within two months of a customer conversion to MSN.  In addition, because so many MicroCards were sent out, many were lost or misplaced and came into the possession of people other than the name on the cardholders.  Many of these lost or misplaced cards were used to run up large bills.  Microsoft send a note to all users stating that they had to pay for these charges because the cards were send out free and it was the responsibility of the cardholders to maintain possession of the cards.  

Finally, a number of other members of the Board of Directors of Microsoft were increasingly concerned about what they perceived as the erratic behavior of their chairman and CEO, Bill Gates.  Many of the Board were already billionaires because of their affiliation with Microsoft and they did not see the wisdom in these increasingly desperate marketing schemes of Gates to add yet another industry to the growing lists of industries dominated by Microsoft.  These directors decided that if they consistently refused to issue dividends, that the resulting uproar would cause Microsoft stockholders to investigate and eventually unseat Gates from his position of power.  During the first three quarters of 2001, the Board of Directors of Microsoft voted, over the vigorous objections of Bill Gates, to not issue dividends even though the company had made lots of money.   During the annual shareholders' meeting a corporate resolution was passed that a complete investigation of Gates' decisions during the past year would take place and a report would be issued to all shareholders.    


The Department of Justice, Environmental Protection Agency, the Federal Trade Commission and others sue Bill Gates and Microsoft for alleged violations of antitrust, environmental, and other laws.  In addition, a number of private parties sue Microsoft.  Bill Gates holds a press conference ridiculing the federal government as a haven for useless, worthless, technically-challenged attorneys who think computers are best used for holding coffee cups.  Bill then goes into your law office and pleads for assistance.  You are a senior partner at a high-powered law firm in Washington D.C.  Identify 4 legal issues, state the appropriate rules of law, and tell Bill (or whoever else is involved) their likely outcomes in a court of law.  Do not repeat the facts.

· 
There are several issues where multiple parties are liable for the same incident.  I will not be impressed if you simply substitute a new party as defendant and repeat the issue, rule of law, and conclusion.  Note that any party can sue any other party.

� Any resemblance between the facts in this hypothet and actual facts is coincidental.  The facts in this hypothet are made up in order to test BUS 305 students.  None of the quotes and actions attributed to Bill Gates or Microsoft are real.  These “facts” are made up for the benefit of this test.





