Part II Essay: 50 points


Simple Simon wanted to create a business legacy that would be remembered and, most of all, profitable.  Simple was experienced in E-Commerce enterprises and owned a web site that was profitable, even during the dark days of the .com tailspins.  Having weathered the recession of 2001, Simple figured that he was in a position to capitalize on his established position.  


At Simple’s web site he sold various products including software, computer-related hardware, and miscellaneous other products from his co-branding partners that rented space on Simple’s web pages.  Also at his web site, Simple granted members access to some very popular computer games that could be played by anonymous participants located throughout the world.  The domain name of Simple’s web site, www.Club_SS.com, was registered with ICANN and was also registered as a trademark (Club SS() with the Patent and Trademark Office (PTO).  

A thorn in the side of Simple were two kinds of web sites that periodically appeared on the Internet: 

(1) There were a number of “suck” sites that parodied his web site such as www.Club_SS_sucks.com and a number of unrepeatable variations thereof.  

(2) There were a number of web sites that imitated Simple’s web site with URLs such as: www.Club_SSS.com and www.ClubSS.com. 

Simple sent emails to both types of sites warning them to close down their web sites or else face a lawsuit.  Several in the category (2) group offered to close down for fees that were in the $10,000 range.  

As mentioned above, Club_SS.com web site offered members options to play a number of computer games that might be classified as being in the “Dungeons and Dragons” category.  In order to play the computer games offered at the Club_SS.com web site, a participant had to have a password issued by the Club SS web site, otherwise access was denied.  In order to get a password, a person had to be a member of the Club SS “Buyer’s Association”, which charged $50.00 per year to join.  Nicky Nerd considered “No Trespass” signs in cyberspace as extremely bad manners as well as a challenge for his hacking skills.  

Unfortunately for Nicky, access to the Club SS online games were protected by DES encryption, which meant a lot of work to “crack” through the protections.  Since Nicky did not do much but look at computer screens, he set about working on cracking the code and gaining free access to the Club SS games.  After a month of effort, Nicky was able to gain a cyber access to the games, but Simple had placed additional obstacles to playing the games without being a member.  In order to play the games, players had to download software and that software was uniquely tied to individual computers once it was requested.  

Nicky contacted a friend of his who had paid and was a member in good standing of the Club SS “Buyer’s Association” to get the software that would enable him to play Club SS games for free.  Nicky’s friend, Howard Nebish, told Nicky he could have the CD with the access software, but it was going to cost Nicky $25.00.  The software had a large legend on the shrinkwrap that read, “Stop before you break the law!  This software is not transferable.  By retaining this software you agree to bound by the restrictions contained in this license.”  Howard disregarded the legend and sold the software to Nicky for $25.00.  Shortly thereafter Nicky was able to play games from free at the Club SS web site and he invited a few (thousand) of his closest cyber friends to play some of the computer games with him.  

It soon became apparent to Nicky that he could earn money by reselling the software to crack the DES protection of the Club SS web site.  Nicky created his own web site, www.Club_SSaccess.com and for $25.00 he sold software that gave possessors access to the Club SS computer games.  Nicky was amazed how many people were willing to pay him $25.00 for access to Club SS games and he wondered whether he had invented something useful.  

Nicky decided that what worked at the Club SS web site would probably work at other password protected web sites.  Nicky applied for a patent based on software that he claimed cracked DES protected encrypted material using algorithms that made use of prime numbers.  Simple named his software, ACCESS.   In his patent application he described his invention as, “A device or process that allows access to valuable software that is protected by encryption.”  The PTO denied Nicky’s application for a patent and would not negotiate with Nicky as to possible modifications to make patentable.  Nicky had better luck with U.S. Copyright Office, which did accept the $30.00 fee Nicky paid to copyright ACCESS and issued a copyright to him.  

A number of web sites dedicated to what they described as "ethical" hacking, provided hyperlinks to www.Club_SSaccess.com.  Simple contacted these sites and told them that (1) ACCESS software infringed his copyrights and (2) that if they provided hyperlinks to the Club_SSaccess web site, they were guilty of contributing to copyright infringements.  Several of the ethical hacking web sites ignored Simple's request for them to eliminate their hyperlinks to the Club_SSaccess web site and Simple filed suit and asked the court for a Temporary Restraining Order (TRO).  Several other web sites contacted the Club_SSaccess web site and were told that Simple was crazy and most continued to provide hyperlinks.  Simple sued all the sites that retained hyperlinks to the Club_SSaccess links.

Several employees of Club SS were getting very uncomfortable with all the litigation that Simple was initiating against other members of the Internet community.  Jim Perkins was one of the disgruntled employees and he quit but not before taking copies of the codes of several of the computer games that were featured on the Club SS web site.  Jim decompiled these codes and graphically developed the command structure, sequences and organizations of the games.  Jim then reconstructed several of the most popular games by hiring programmers to recreate the basic games, but told the programmers to use different source code than that used at the Club SS web site.  After developing several games, Jim then approached some product managers at Sony and Sega and offered to license several games to each company.  The product managers at both companies were suspicious of these offers but said they were interested if Jim could get Club SS to sign a release, releasing them from liability for copyright infringements if they added Jim's games to their repertoire of computer games.  On behalf of Club SS, Simple signed the releases, but later changed his mind and sued Jim, Sony and Sega for copyright infringements and other claims.  After hearing the charges and viewing the evidence uncovered by discovery, including the releases, the trial court judge granted a motion for a summary judgment in favor of Sony and Sega.  

After the fiasco involving the aborted suits against Sony and Sega, in which the trial court judge also awarded attorney fees and court costs to Sony and Sega, several Club SS shareholders made it clear that their patience with Simple was at an end.  Although Simple was the largest single shareholder in the Club SS Corporation and chairman of the board, a majority of the board of directors voted to terminate Simple's contract as chief executive officer (CEO) of Club SS.  A majority of the board of directors voted to elevate Red Neckerson from vice president to CEO of Club SS. In order to smooth the transition to the new regime headed by Red, Red secretly told Simple that if he (Simple) did not file a lawsuit against the board of directors and his appointment, he would try to get the board to declare and extra large dividend in the next quarter.  Unfortunately, the large dividend declaration left Club SS cash poor and Red decided to raise member fees from $50 to $100 to regain liquidity.  Member reaction to the 100% increase in dues was decidedly negative and nearly all the members quit and joined other web sites.  In the second quarter of 2002, Club SS declared bankruptcy.

At the bankruptcy hearing, an army of lawyers representing various parties descend on your courtroom and you have to decide which claims are valid and which lack merit.  Please identify five (5) legal issues, state the appropriate rules of law, and render decisions as though you were a judge.  Please note that any party mentioned above can sue any other party.  Also, DO NOT REPEAT THE FACTS except in the conclusion to buttress your rulings.  Good luck and have a Great Summer!

