Part II Essay (40 Points)

Simple Simon was nearing retirement but he wanted one more good business venture to ensure that he could live in Europe for half the year and the Caribbean for the other half.  Simple decided that dot.coms were the future and that if he could just line up some NCSU graduates with ambition, he could realize his financial goals. 


With all the dot.coms vying for consumer attention, Simple was aware that he had to do more than just buy some bandwidth and start selling widgets.  Simple decided that he had to attract attention to his web site and then have interesting and unusual products to sell once potential customers visited his site.  Since 2000 was the start of the new Millennium and a political year, Simple figured he may be able to attract political junkies by creating a new online game entitled, Honest Politicians and Other Oxymorons (HPOO).  HPOO could be played by any number of contestants and was based on comparing what politicians said during their campaigns and speeches, with what they actually did in office.  Statements of various politicians appeared on the screen and players had to name the politician and then hit a yes/no buttons as to whether they actually lived up to statement.  For example, the statement, “Read my lips, no new taxes” may appear on the screen and a player would have to type out George Bush Sr. and then state whether he lived up to the statement (we know he did not).


Then a stroke of luck occurred when CNN featured HPOO during the fall campaign for President between Al Gore and George Bush Jr.  Simple was able to get file footage of statements made by Gore and Bush so that game players could punch in whether they believed those statements.  When Al Gore was shown saying that he would put Social Security revenue into a “lock-box” players resoundingly responded that they did not believe him.  George Bush did better with the players when he claimed that there was nothing sublinanable about one of his political attack ads because no one knew what sublinanable meant.


Simple knew that he had to turn his clickstream of visitors into a revenue stream.  First, Simple attached cookies to every visitor and sold this information to both political parties for a handsome profit.  Next Simple began to allow vendors to advertise their products on his website.  Red Neckerson sold fishing poles that he claimed had more whip in them than standard graphite shafts and therefore would be superior at “hooking” the fish.  

A problem with Red’s ultra-whippy shafts was that they cast the bait longer than most fishermen where used to and there were several accidents that occurred because some fishermen hooked fishermen in other nearby boats.  In one particularly ugly incident, Elmer Hagen cast his bait and hooked someone in another boat. Elmer, no doubt confused by the six beers he had consumed, thought he had hooked the fish of his life.  Everyone was yelling at Elmer to stop, but he thought they where cheering him on so he continued to pull until he saw his unfortunate catch, Jane Smiley, floundering in the lake with Elmer’s hook in her mouth.   Jane’s horrified husband, George Smiley, pointed his boat at Elmer’s boat and tried to ram it.  Elmer jumped into the water just before the George rammed into his boat.  Unfortunately, Jane was still hooked to Elmer’s fishing pole, which she followed to bottom of the lake when Elmer’s boat sank.  


Meanwhile operatives within each of the political parties made use of the information they gained from the cookie data sold to them by Simple.  In several cases they were able to link to use the information from the cookies to identify individual email addresses and then determine who the person was.  In several instances, well-known politicians and public figures were identified and of course their clickstreams were revealed.  As luck would have it, several high-ranking politicians not only visited Simple’s site but also pornographic sites, white Aryan sites, and sites controlled by the Minister Louis Farrakan.  Several political operatives from the Democratic side revealed to the tabloid press that several high-ranking Republicans visited porn sites and white Aryan sites.  In several cases, these Republican leaders resigned from their positions in disgrace.  Republican operatives were seemingly more interested in money and in several instances offered to destroy embarrassing information about the sites visited by high-ranking Democrats in return for payments of substantial sums of money.   


At Simple’s web site the following information appeared under Legal Notices as the bottom: We respect your privacy!   We do not use cookies, nor do we ever sell any information that is collected about you to third parties.  At Simple’s site there was also an offer to sell the software to run a Millennium version of HPOO for $20.00.  Simple only accepted online orders and once a player decided to purchase HPOO, they had to supply credit card numbers because the offer said that was the only way to accept the offer.  Once the player clicked the Yes button to order the HPOO software, an End User License Agreement (EULA) appeared on the screen.  When printed, the HPOO EULA was three pages long.  An arbitration clause was listed on clause 45j, which clearly stated in 8-point type, that “All disputes concerning HPOO are to be litigated before an arbitrator selected from the American Arbitrators Association.”  Several politicians, who were quoted in the software version of HPOO, bought HPOO and then sued Simple for what they described as “utter falsehoods”.


You are a district court judge and an angry army of attorneys are all in your courtroom making loud noises about how their clients have been harmed by Simple’s web site.  Simple sits before you practically in tears and sitting beside him is a despondent Elmer Hagen with his fishing hat by his side.  Identify four (4) issues, state the appropriate rules of law, and render your judgments as to who is or is not liable.  Note that any person or organization discussed above can sue any other person or organization listed above.   

