Part II  Essay:  40 Points


North Carolina shares a border with the State of Virginia.  Between the two states is Lake Gaston, which supplies water for cities in both states.  Due to the rapid growth of Virginia coastal towns such as Virginia Beach, the water demands made by Virginia on Lake Gaston have created tension with North Carolina.  Governor Hunt was becoming increasingly concerned that growth in the northeastern portion of North Carolina would be impeded due to an inability to obtain adequate supplies of fresh water.  Governor Hunt announced the beginning of a new project designed to bring adequate supplies of water to northeastern North Carolina. Hunt placed responsibility for completing the project under the North Carolina Department of Commerce, headed by Red Neckerson.


Red hired some civil engineering professors and geologists from North Carolina State University who discovered a huge underground reservoir near the border between Virginia and North Carolina.  Although the bulk of the underground reservoir lay underneath North Carolina soil, some of it was under Virginia.  Since the reservoir was a common pool, Red was concerned that publicity about the reservoir may inspire Virginia officials to take some actions adverse to North Carolina. Specifically Red feared that once Virginia found out that North Carolina was pumping out the water underneath Virginia land, they may decide to retaliate by starting their own pumping operation.

Under the supervision of the North Carolina Department of Commerce (NCDC), construction crews placed pumps at the underwater reservoir and connected pipes to existing North Carolina water treatment plants in the northeast.  George Jessel owned a dairy farm in North Carolina near the Virginia border.  As the pipelines were being constructed by the North Carolina Department of Commerce subsidence of the land sometimes occurred, and in one case two of George’s cows fell into some mud directly on top of some water pipes.  George called the NC Department of Commerce to extradite his cows and while this was being done, George figured out the purpose of the new pipes.  George asked several of the NCDC staff why they were pumping out so much water from the underground reservoir.  

When Red found out that George knew that the water was being pumped out of the underground reservoir, Red told George that it was imperative that George not reveal this fact to the public.  Red refused to haul George’s cows out of the mud until George signed a statement that he (George) agreed not to reveal what he saw on his farm.  Furthermore, George agreed that if he ever revealed the information, he would be subject to a fine of $1,000,000.  The agreement George signed had an arbitration clause, which required George and the State of North Carolina to submit all disputes under the agreement to an arbitrator who would be sworn to secrecy.


The National Tattler, a publication that claimed to be more enquiring than the National Enquirer, had a very small number of subscribers and mainly reported on government scandals in Washington D.C.  There were no regular subscribers to the National Tattler in North Carolina, but one of its reporters, Linda Trap, rented a beach house on the coast of North Carolina during summers.  One night at a tavern, George Jessel consumed several boilermakers (beers followed by shots of whisky) and began talking with Linda Trap.  Trap regaled Jessel with inside tales of governmental scandals. Jessel was thoroughly engrossed by the combined effects of Linda’s good looks and the volume of liquor he had consumed.  Unknown to Jessel, Linda always carried a tape recorder and secretly clicked it on after George began telling Linda about the secret agreement he signed with the State of North Carolina.   Linda acted like she was interested in George’s muddy cows but she prodded him to reveal the information about the pipelines.  She also told George that she would like to have dinner with him sometime.


The next week the National Tattler’s lead story screamed in four-inch type that North Carolina was pumping out water from underneath Virginia soil.  A number of the North Carolina officials were in Washington D.C. at the time and purchased several copies of the National Tattler. Jim Hunt was outraged and called Red asking, “What in the h--- is going on?”  

Red sprang into action and immediately contacted an arbitrator to collect $1,000,000 from George Jessel.  Jessel received notice from the arbitrator of the Hearing date, but he refused to respond.  Instead Jessel filed suit in North Carolina Superior Court and sought a court ruling that the agreement he signed with the State of North Carolina was illegal and therefore he should not have to appear before an arbitrator.  In a separate suit, Jessel sued Linda Trap and the National Tattler for violation of his right to privacy.  Attorneys for the National Tattler refused to appear in court to respond to Jessel’s suit.  Meanwhile, the arbitrator ruled that Jessel waived his rights in the dispute with the State of North Carolina and awarded $1,000,000 to the state.  Red sent several state trucks out to Jessel’s farm to collect his livestock.  Attorneys for Jessel went back into court seeking an injunction (a restraining order) against the state of North Carolina from seeking to collect on the arbitrator’s award.  Jessel also filed suit against the State of North Carolina seeking damages to his farm based on the subsidence of the soil near the pipes.  Finally, the State of Virginia passed an emergency law declaring that no North Carolina construction companies were allowed to travel in Virginia in order to protect Virginia’s water supplies.

You are a young attorney and Red comes into your office practically in tears.  Please identify 4 (four) issues, state the appropriate rules of law, and give your opinion as to the likely outcomes in court.  Note that in stating your opinions, any party listed above can sue any other party.  You can select an issue in which the defendant wins and the plaintiff loses.  DO NOT REPEAT THE FACTS.

As a substitute for one of the legal issues, you can select one ethical issue and conclude that there has or has not been an ethical breach based on the two main ethical systems that operate today in the U.S.




